Matthew Sanderson To <thintermister@fec.gov>

:msanderson @capdale.com cc Trevor Potter <tpotter@capdale.com>

06/07/2012 02:23 PM bee . _
Subject Request for Audit Hearing and for Response Extension

Mr. Hintermister:

McCain Palin-2008 and McCain-Palin Compliance Fund request an audit hearing to discuss the matters
raised in the Draft Final Audit Report. :

In addition, tha Committaes request additional time to respond in writing to the Draft Final Audit
Report (and the attached Office of General Counsel memorandum). This written response is currently
due ap June 11, 2012, More time is needed to prepare a filll respanse to the issues raised. The
Committees alsa need an extension because they no longer retain full-time staff members and must
rely on independent contractors who have other responsibilities. The Committees therefore
respectfully ask for an extension so that their written response will be due on or before Monday, July 9,
2012.

Please let me know if you have any questions.
Best,

Matt

Matthew T. Sanderson
Caplin & Drysdale, Chartered
(202) 862-5046 (direct)

One Thomas Circle, NW
Washington, DC 20005

msanderson@capdale.com
www.capdale.com/msanderson/

To ensure compliance with requirements imposed by the IRS, we inform you that, unless
specifically indicated otherwise, any tax advice contained in this communication (including any
attachments) was not intended or written to be used, and cannot be used, for the purpose of (i)
avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing, or
recommending to another party any tax-related matter addressed herein. This message is for the
use of the intended recipient only. It is from a law firm and may contain information that is
privileged and confidential. If you are not the intended recipient any disclosure, copying, future
distribution, or use of this communication is prohibited. If you have received this communication
in error, please advise us by retum e-mail, or if you heve received this communieation by fax
advisa us by telephone end delete/destroy the docnment.



McCAIN
PAI.IN

COMPLIANCE FUND

July 7, 2012

VIA ELECTRONIC AND CERTIFIED MAIL

Thomas E. Hintermister
Assistant Staff Director
Audit Division

Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: McCain Presidential Committees’ Response to the Draft Final Audit Report
Dear Mr. Hintermister:

McCain-Palin 2008, Inc. and McCain-Palin Compliance Fund, Inc. have endeavored to
comply strictly with Commission rules. Their success in doing so is demonstrated by the fact
that the Audit Division’s nearly four-year audit of McCain-Palin 2008, McCain-Palin
Compliance Fund, and their seven affiliated joint fundraising committees has identified only two
outstanding issues: (1) Press reimbursement calculation methods that the Audit Division
concedes did not result in “the General Committee .. recelv[mg] travel reimbursements from the
Press that exceeded the maximum allowed by the regulatlons”, and (2) certain 48-Hour Notices
that were nat filed due 10 an outside vendor’s data-managerdent error and concenited
contributions orrly used for compliance purposes.

This Response focuses its analysis exclusively on the first of these issues—Press
reimbursement—in addressing comments by the Audit Division and the Office of General
Counsel that were included in the Draft Final Audit Report (“Draft FAR”) materials. The 48-
Hour Notices were already discussed thoroughly in Section II of the “Response to the
Preliminary Audit Report,” which was previously submitted to the Commission.

! Fed. Election Coraim’n, Preliminary Audit Report at 10 {Sept. 30, 2011).
2 Preliminary Andit Report Rosponse of McCain Presidential Committees at 14-15 (Dec. 20, 2011).



L. ANALYSIS

The Press covering Senator John McCain’s participation in the 2008 presidential
campaign travelled predominantly on ia aircinft chartered by the McCam Canipaign throngh a
contract with Swift Air, LLC. John McCain 2008 (the “Primary Commiittee™) mid McCain-Palin
2008 (the “Genaral Committee™) agreed to pay Swift Air $6,384,000 in exchange for 425.6 total
flight hours from June 30th to November 15th.> The total fee paid by the Primary Committee
and the General Committee was fixed, in that $6,384,000 was still due even if fewer than 425.6
hours were ultimately flown.* This is relevant because the two Committees, in fact, only used
252.1 of the 425.6 contracted ttight hours (111.8 hours were used by the Primary Committee,
140.3 hours by the General Committee). '

The Primary Commiiftee and the General Committee were legally authorized to seek
reimbursement from travelling Press entmes for up to 110 percent of the $6,384,000 fixed- _
payment totai and other tmvel expenses.’ The Audit D1v1s1on does aot zlisge that any ineligible
expenses were hilled to the Press for reimbursement.’ And significantly, the Audit Division
concedes that the Primary Committee and the General Committee collected the proper total from
the Press:

The Audit staff agrees that when using the total Swift Air LLC contract amount for both
the primary and general election periods ... the General Committee did not receive travel
reimbursement from the Press that exceeded the maximum allowed by the regulations.’

The total amount bilted and reoeived by the Primary Committoe and the General Coonnittee wes,
by the Audit Division’s statemont, a legally proper amaunt. Despite the Audit Diviaion’s
puzzling insistence on clinging to the term “overbilling,” the Division is, at bottom, only arguing
that the two Committees should have better “match[ed] the cost of the campaign to the proper
election.”® Put differently, the Audit Division thinks that, although the two Committees together
collected the proper total from the Press, the General Committee received too much of the total
and the Primary Committee received too littte.’

3 The coatract permitted a maximum nunsber of 22.4 flight hoacs flawn in a week. If the maximein weekly hours
were nat flown, tie lefiover hours “rolled ovar™ for use in subsequent weeks. If tha contracted 22.4 weekly flight
hours were exceeded and no “rolled over” hours were available, Swift Air charged $15,000 per additional hour. The
maximum weekly flight hours were never exceeded.

4 The fee excluded aircraft reconfiguration costs and variable costs (e.g. fuel, baggage fees). Reconfiguration costs
and variable costs are not at issue in the Dratt FAR, so they are not discussed in this Response. See Fed. Election
Comm’n, Prelimimary Audlit Report at 9 (Sept. 30, 2011) (“The General Committee correctly reimbursed the
Primaty Committee $390,000 ... for theae airaraft configuratinn costs.”™).

5 See 11 C.F.R. § D004.6.

511 C.FR. § 9004.6(a)(1).

7 Fed. Elcction Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011) (emphasis in original).
¥ Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011).

? Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011) (“The General Committee received
reimbursements from the Press for campaign travel that were above the maximum amount billable to the Press. The
Primacy Committee appears to have billed an amount that was less than its cost.”).



The General Committee, which is named in the Draft FAR, does not dispute that Press
reimbursements cauld be rebalansad between the two Commiittees, now with the benefit of
hindsight. The General Comurittee, however, argues that: (A) the Primary Cammittec and the
Geneml! Commitiee used a reasonable process in the first instauce to prediet the eventual, proper
allocation of Press reimbursements between the Committees; and (B) to the extent a
misallocation of Press reimbursements between the two Committees still exists, it may carrect
the imbalance through a payment to the Primary Committee.

A.  The Primary Committee and the General Committee Used a Reasonable
Process to Predict the Eventual, Proper Allocation of Press Reimbursements
betwern the General Connpitice and the Priomary Cammittee

Commission miles require an authorized committee seeking reimbursement from Press
entities to present an itemized invoice within 60 days of a campaign trip or event.'® The invoice
must reasonably estimate a Press entity’s pro rata share for the air transportation of “each
segment of the trip,” which is calculated by “dividing the total actual cost of the transportation
and services provided by the total number of individuals to whom such transportation and
services are made available.”!!

A travel segment’s “total actual cost of the transportation” is comprised of both variable
and fixed expensea. Varieble expenses, such as fuel, catering, passenger taxes, and ground
handling fees, are easily attributed to a particular travel segment since they are that same
segment’s direot cests. Fixed expenses are different. They are nat the result of any particular
travel segment and wauld exist even if a travel segment did not accur. What is the proper
method for assigning a portion of a fixed cost to a particular travel segment?

The Commission has never issued a rule or express guidance that specifically answers
this question, as was acknowledged in the Draft FAR materials: “neither the regulations itself,
nor its Explanation and Justification provide a formula for calculating the actual cost of air travel
on a chartered airplane used by two committees in two different elections.”’? To calculate the
fixed-expense shace of a travel segment’s “totel actual cost of the transpartation,” then, one must
devise a rensonable method to assign samae pottion of the averall fixed cost to that single travel
segment.

%11 CF.R. § 9004.6(b)(3). See also 52 Fed, Reg. at 20886 (June 3, 1987)(stating that the rules permit an estimate
of a media entity’s costs because it “eases the burden of accounting precisely for such costs in the heat of the
campaign. I addition, this allowance permits reimbursements received from some media organizations to
compensate for those that do not pay in full.”).

' 11 C.F.R. § 9004.6(b)(2)-(3).

12 Fed. Election Comm’n, Off. of General Counsel Memo. to Thonmas Hintermister at 4 (Apr. 11, 2012). See also
Fed. Election Comm’n, Qff. of General Counsel Memo. to Thomas Hintermister at 5 (Apr. 11, 2012) (“The
regulatory history provides no guidance about how to determine the ‘actual cast’ in a case like this one, where a
candidate’s primary and general committees shared a contract for use of the same leased airplane.” ) (emphasis in
original).



Here, the Primary Committee and the General Committee presented itemized invoices
that, as required, listed a reasonatile estinate of eaoh Press entity’s pro ratm shara for air
transportatiun, oaiculated tiy dividing the “taiel acinal cest of the transpertation” by the total
number of individuala to whom the transportation was made available. Variable costs were
easily attributed to each travel segment. To determine each travel segment’s “total actwal cost of
the transportation,” though, the two Committees still needed to devise a method to assign a
portion of their fixed costs to each travel segment.

This was not easily done in advance with the two Committees’ largest fixed
transportation-related cost, the $6,384,000 fee for 425.6 flight hours paid to Swift Air. (Again,
this $6,384,000 fee was a fixed expense, because it was still due in full even if fewer than the
maxmum 425.6 hows were uitimntely flown.) The Corumittees knew the total fee ($6,384,000),
the tatal number of flight hours to which they were entitled (425.6 honrs), and, therefore, the
baseline hourly rate ($6,384,000 / 425.6 = $15,000/flight hour). But the final hourly rate far the
Swift Air gontract could be calculated only at the end of the contract, when the Committees
would know exactly how many flight hours over which to spread the $6,384,000 fixed fee.
While an hourly rate for a travel segment could be predicted, the ultimate hourly rate for that
travel segment would fluctuate based on subsequent use or disuse of the plane. For example, the
Press could be billed a pro rata share using a $15,000 per-hour estimate for a July travel segment,
but the ultimate hecrly rate for that segment would go up if plane use was less than anticipated in
August through Novomber, ar go down if tho plane was flown more than expested in the post-
July period. The Comntittees’ caleolations wore therefome net mnpered by “thee fast pace of tho
electian eampaign,” as the Audit Divisian surmized.”* The Committees ceuld not “calculute”

"here. At best, they could predtct the proper honrly rate for a travel segment keowing that the
actual hourly rate would, in the end, depend po future, unknowable events."

Facing this situation without the benefit of Commission rules or express guidance, the
two Committees could have arbitrarily applied a calculation method or an hourly rate. Instead,
the Committees undertook an effort to contimudlly adjust each new travel segment’s hourly costs
based on the evolving total of estimated hours to be flown under the Swift Air contract.'® Press
reimbursement billings were thien sent out and collected using these estimated hourly costs.
Realizing that the Swifi Air coniract stinddled the ptimary- and general-eleetion pesiods, the twn
Cemmittees fully antioipated that they could need to later “vebalence” the Press reimbursements
between them when the actual hourly rates for all travel segments became known (and
knowahle) after the 2008 election.

¥ Fed. Election Comtn’n, Preliminary Audit Report at 10 (Sept. 36, 2011).

14 Becausc the aottial hours flown were far less than the hours to which the Campaign was “entitled™ by the contract
(252.1 hrs v. 425.6 hm), the actual pér hour cost was much greater ($25,208 per hour using the Campaign’s
methodology and $27,350 per hour using the Audit Division’s methodology) than the per hour cost envisioned by
the contract ($6,384,000 / 425.6 hours = $15,000 per hour).

'5 As the Audit Division noted, “The General Committee ... relied on adjusting the per hour billing rates on a
segment-by-segment basis due to using fewer flight hours than available in the Swift Air contract.” Fed. Election
Comm’n, Preliminary 4udit Report at 10 (Sept. 30, 2011).



The Audit Division acknowledges that the Committees’ method for predicting the proper
allocation of Press reimbursements between the (teneral Contmittee end the Primary Committee
“reflect[s] the commratwe actual use of the aircraft betwaen the Primary ... and General
Comnittees...”!S The Audit Division nonetheless advocates a new, never-before-announced
technique for ralculatmg a travcl segment’s hourly mate, and by extension, the proper allocation
of Press reimbursements: divide each weekly installment of the $6,384,000 Swift Air payment
“by the actual weekly hours flown during the general election period...” 1

The Audit Division’s method is conveniently simple. But this simplicity is wrought by
ignoring important realities about the Swift Air contract. For one, the Swift Air contract was
jointly held by the Primary Committee and the General Committee. It spanned four months,
straddiieg the divide beiweer orimary- and general-eleciinn prriods. The Committees and Swift
Air intended this exnct structure. A four-menth cantract held by two entities is manifestly
differerdt than a two-mcuth contract held by orne. The Audit Division, however, wants to now
artificially bisect the Swift Air contract without even considering whether the parties would have
structured two separate two-month contracts another way. For instance, the amount and
frequency of the weekly installment payments might have been different, and the costs certainly
would have been greater since a key factor in the cost of securing a dedicated aircraft is the
lease’s duration.'® The Audit Division cannot disregard a contract’s fundamental elements
without its analysis spinsing into the realm of fiction.

The Audit Division also ignores the fact iiiet the Swift Air trensaction was & fixod
$6,384,000 foe ia exahange for 425.6 fligkt hanrs. The Cammittees were required to pay “a total
of” of $6,384,000 in exchange for “425.6 hours over the Term” of the contract, which lasted until
November 15, 2008.'° The total payment and the total hours were dividerl into equal weekly
portions as a scheduling mechanism, but a particular week’s payment was not in exchange for
that week’s flight hours, as the Audit Division supposes. General contract law prmcnples, and

16 Fed. Electioch Comm'n, Preliminary Audit Repart at 13 (Sept. 30, 2011). See also Fed. Election Comm’n, Off. of
General Cinmsel Manto. to Thtmas Hiatenininter at 4 (Apr. 11, 2012) (remarldng that the General Committae’s
“method may accurately reflect the comparative actual ase of the aircraft”).

17 Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).

18 Regardless of whether the contract is for two months or four months, the aircraft operatar/awner is required to
place the aircraft through Federal Aviation Admivistration inspection and thereby remove the aircraft from regular
commercial service. The cost of setup and servicing the aircraft for the inspection is relatively static. This allows
the lessor of the aircraft to factor that cost throughout the duration of the contract adding to the weekly operating fee.
Timing for the complex reconfiguration and then ils return to an original state after use are also factors in
determining the time the aircraft would be out of service for ather commercial rentals. Therefore, the contract
would naturally be cheaper based on the longer duration. Several outside experts on aircraft lease pricing confirmed
this conclusion, that a four-month lease would be 5 percent to 20 percent less expensive than a two-month lease. The
statements of those experts can be provided to the Commission upon request.

9 Swift Air, LLC Charter Agreement at Attach. A to Cover Sheet at 1 (May 30, 2008).

% 15 Williston on Contracts § 45:4 (4th ed.). See also 15 Williston on Cantracts § 45:3 (4th ed.) (“It may be
assumed that if the promises constitute a single contract, there is a general dependency between all the promises on
one side and all the promises on the other. This means that all the promised performances on both sides must be
regarded as the agreed exchange for each other.”)



Arizona law,?! which governed the Swift Air transaction, presume that a contract is not divisible
in this maaner unless divisibility is the contracting parties’ unambiguous intent. Amd the intent
of the Comminties and Swift Air, as expiressed throngh the lease’s strnctare and plain language,
was clear:

= If the Committees breached or cancelled the lease, they were required to pay “all past
charges for actual hours flown and related expenses to the date of termination.”?? The
portion of the total 425.6 hours that had been used, not the number of weeks that had
passed, served as the basis for calculating the breach or cancellation payment. This is
consistent with a $6.38-million-for-425.6-hours agreement rather than a contract divisible
into 19 weekly segnsents.

The contract is for a term of months, and not a term of weeks.”

= The contract featured no maximum or minimum number of weekly flight hours. The
Committees would have paid a fce to ccmpensate Swift Ain for employee overtime and
other costs if weekly usage exceaded 22.4 hours. The Audit Division misreads this
provision to mean that Swift Air “tmited the services to be pravided an a weekly basis ta
a maximum of 22.4 of flight hours.”?* This interpretation is plainly incorrect. That same
contractual provision specifically declares: “[t]here shall be no maximum amount of
hours allowed.” The Committees were also permitted to, without penaity, “roll ...
unused hours over to the next week or weeks.” In fact, the contract expresses relative
indifferemrce as tb the romber of hours flown in a week, “so long as by the end of the
Term, Charterer has paid for at least 425 hours; of flying.” Thus, the flight time to
which the Cortmittees were entitled was nowhere limited on a weealy hasis. Rather, the

_structure canteraplated the hours nver the agreement’s entire term. This indifference to
weekly usage undermines the Audit Division’s ciaim that a weekly fixed payment was
actually in exchange for that week’s flight hours.

» The Committees and Swift Air anticipated that flight hours would increase as the 2008
general election neared. If the contracting parties had intended one week’s payment to be
in exchange for one week’s flight hours, then, the payments would have been in
graduated amounts so that the hourly rate remained roughly constant as usage also
increased. Instead, the payments were divided equally, demonstrating that the parties
intended the weekly peynnents and the weekly haars simply as a timetable.

Dividing a weok’s instnliment payment by the week’s actual flight hours therefore does not
reflect what a travel segment’s haarly rate and “total actual cost” were. Yet the Audit Division
does that very thing, presumably to simplify the haurly rate calculations since ane uses anly a
week’s actual flight hours rather than waiting until the end of the contract to determine how

2 See, e.g., Olliver/Pilcher Ins., Inc. v. Daniels, 148 Ariz. 530, 533, 715 P.2d 1218, 1221 (1986) (“Where the
severability of the agreement is not evident from the contract itself, the court cannot create a new agreement for the
partice to uphold the contract.”).

2 Swifi Air, LLC Charter Agreement at Attach. A 1 Cover Sheet at 8, 15 (May 30, 2008) (emphasis added).
B Swift Air, LLC Charter Agreement at Attach. A to Cover Sheet at 2 (May 30, 2008).

# Fed. Rlection Comm’n, Draft Finnl Audit Repart at 18 (May 23, 2012).

3 Swift Air, LLC Cherter Agreement at Attach. A to Cover Sheet at 1 (May 30, 2008).



many actual flight hours over which to spread the $6,384,000 fixed fee.?® Simplicity is indeed
attractive. It interferes with accurately calculating each travel segment’s “total actual cost” here,
thauga.

The Committees’ calculation method for a travel segment’s hourly rate, on the other
hand, does not rely on counterfactuals. It recognizes the Swift Air contract as it is, and in doing
s0, is more consistent with the “benefit derived” principle, with Commission audit precedent, and
with Generally Accepted Accounting Principles. The Primary Committee and the General
Committee therefore used a reasonable process to predict the eventual, proper allocation of Press
reimbursements between the Committees.

1. The Committees’ Calculation Method is More Consistent with the
“Benefit Derived” Principle

The Commiittees’ calculation method to determine a travel segment’s hourly rate coheres
with the “benefit derived” principle. The Commission has favored the concept that shared
expenses between committees should, unless otherwise specified, be allocated “according to the
benefit reasonably expected to be derived.”* For example, to aiiocate shared expenses between
primary-election and general-election presidential committees that are both publicly finded, the
Commission’s rules state:

Any exprenditure for goods ur serviees that are used for the primary electiox campaign ...
shali he aitributed ta the [primary-election spending] limits set forth at 11 CFR 9035.1.
Any expenditure for goods or services that are used for the general election campaign ...
shall be attributed to the [general-election spending] limits set forth at 11 CFR
110.8(a)(2)...28

Usage is central to ailocation.”” And it is here as well because a committee derives benefit from
an aircraft only when it “uses” am aircraft.*’

% Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011) (stating that under the Audit Division’s
method “the actual flight hours are known soon after flights occur...”)

7 See, e.g., 11 C.FR. § 106.1(a)(1). See also Fed. Election Comm’n, Report of the Audit Division on Bush-Cheney
’04, Inc. and the Bush-Cheney *04 Compliance Committee, Inc., Statement by Mason and Von Spakovsky 2 (2007)
(“The basic principle behind two entities sharing the cost of a mutually beneficial, single communication is express
in 11 CFR § 106.1, which states that ‘[e]xpenditures, includinyg in-kind contributions, independent expenditures, and
cooniinaied expenditures made an behalf of more tham one clearly identified Federal candidate shall be attributed to
each such candidate according to the benefit reasonably expected to be derived.”); Fed. Election Comm’n, Report of
the Audit Division on Bush-Cheney 04, Inc. and the Bush-Cheney *04 Compliance Commiittee, Inc., Statement of
Weintraub 3 (2007) (“The only justification permitting cost-splitting between Federal candidate and the party is that
other candidates in the party are going te benefit from the generic reference to the party.”).

%11 CF.R. § 9034.4(c)(1) (emphasis added).

® See 60 Fed. Reg. at 31,867 (June 16, 1995) (stating that the Rules in 9034.4(e) are bright-line rules meant to “give
committees clear guidance as to which expenses will be attributed to the primary election and which to the general
election.”).



As mentioned, the Committees undertook an effort to determine how much of the fixed
$6.38 million gayment to Swift Air each Committes was “nsing” on a rolling basis by
continually adjusting eact new travel segment’s hourly cosis based on the evolving total of
estimated hours to be flown under the Swift Air contract.’!

Importantly, the Audit Division concedes that the Committees’ method for predicting the
proper allocation of Press reimbursements between the General Committee and the Primary
Committee “reflect[s] the comparative actual use of the aircraft between the Primary ... and
General Committees....”*? The Office of General Courrsel seems to agree.”* Because measuring
“use” of an aircraft is the method to determine “benefit derived,” the Audit Division and Offlee
of General Counsel 1o00gnize that the Committees’ method allocated the Swift Air aircraft costs
(and resulting P1ess reimbursemmits) according to the benefit reasonahly expected ta be derived.

The Andit Division advoonses an abandoniient of the “banefit dorived” principle, thaagh.
The Office of General Counsel concludes: “[t]he auditors determined that the actual cost was the
amount paid by the General Committee to Swift Air...”** The QOffice then restates the correct
standard— “travel costs are attributed based on when travel occurs”—but somehow fails to point
out that the Audit Division is ignoring aircraft usage altogether and only focusing on the timing
of payments. Under the Division’s preferred method, the final 10 weeks of the 19-week contract
occurred during the general-election period, and the final 10 weekly payments are therefore, by
that fact aloue, the General Commiltee’s “share’™ of the Swift Air fixed fee and resulting Press
reimbursemeats.®> Use is Irrelevant. “Actual eost” equals actual payment per se. Allocation is
determined solely by how eammittees chaose to divide a shared expensn. This approech
meaningfully departs from past Commission practice. The Audit Divisian wouild commit the
Commission to deferring entirely to political committees’ chosen allocations. Assume, for
instance, the Cammittees had front-loaded the weekly payments so that two-thirds of the $6.83

30 See 11 C.F.R. § 9034.4()(7) (stating that travel expenses “shall be athiboled according to when the travel
occurs.”),

3! As the Audit Division noted, “The General Committee ... relied on adjusting the per hour billing rates on a
segment-by-segment basis due to using fewer flight hours than available in the Swift Air contract.” Fed. Election
Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).

32 Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011).

3 See also Fed. Election Comm’n, Off. of General Counsel Memo. to Thomas Hintermister at 4 (Apr. 11, 2012)
(remarking that the General Committee’s “method may accurately reflect the comparative actual use of the aircraft
between the two committees.™).

¥ Fed. Election Comm’n, Off. of General. Counsel Memo. to Thomas Hintermister at 5 (Apr. 11, 2012).

3 Fed. Election Comm’n, Draft Final Audit Report at 17 (May 23, 2012) (“The Audit staff notes that the only
portiou of the Swift Alr oontract for which the General Committve was responsible was the finai an weeks. The
Genoral Committee seomed tn bave understnod that it was Hable for the portion of the coniract beginning in the
contract’s tenth week hecaude that is how the contract obligation was paid... The Audit staff necessarily focused on
the fixed cost incurred and paid during the general election period.”). See also Fed. Election Comm’n, Off. of
General Counsel Memo. to Thomas Hintermister at 5 (Apr. 11, 2012) (“The Audit staff’s calculation is appropriate
because the eost af the Swift Air contract paid for and used by both the primary and general campaigns should be
divided based on the amount each committee actually paid...”).



million total was paid in the first nine weeks. If the Audit Division applied its approach to this
hypothetical arrangement, the Generul Cornmittee’s “share” would be just one-third, regardless
of the General Committee’s eomparative use of the aliaraft because “the actuel cost [10 the
General Camniittee] was the amount paid by the Genarel Connnistee & Swift Air.” Qne might
think of other potential scenarios. For examplr, assurae that the Swift Air cantract payment
schedule and rmounts were left as-is, but the Primary Committee used only one haur of flight
time. The Audit Division would still permit the Primary Committee to defray over $3 million of
the Swift Air payment because the Primary Committee’s actual cost “was the amount paid ... to
Swift Air.” These absurd results, which would permit a committee to subsidize another’s
activities, show that while the timing of travel is relevant to reaching a proper allocation in this
instance, the timing of payments is not. The “benefit derived” principle is a mere accurate
allocadon approach, and the Audit Division should not huve discarded it.

Untike the Audit Division, the two Cammittaes used e pmcess that war consistent with
the “benefit derived” principle to predict the eventual, proper allocation of Press reimbursements.
That process was therefore reasonakile.

2. The Committees’ Calculation Method is More Consistent with
Audit Precedent from the Commission.

Though the Committees could not look to a Comnission rule or express announcement,
they structured their calculation methai for determining a travel segment’s hourly rate to match
Commission precedent found in previous audits. That precedent is embodied in this instructive
statement from the Dale-Kemp Final Audit Report, which discusses the proper method for
prospectively estimating the hourly cost af a fixed-rate contract:

The contracts for these aircraft contained a fixed price and specified the maximum
number of hours that couid be flown at that price. This required [Dole-Kemp] to estimate
not only the variable costs (such as fuel, landing fees, catering, etc.) related to operating
the aircraft, but also estimate the total number of hours to be flown by each aircraft.
These estimates were revised several tilnes during the campaign. The edtimated hourly
rate nsed by [Dole-Kemp] uicreased as the campingn piogressed and then dropged
slightly prior ta the pampaign’s canclusion. The Audit staff determined the hounly mte

for each ajreraft by acapmulating gl operatiog costs and dividing tiat total by the actual
number of hours flown by each aircraft. That calculation resulted in a significantly lower

average hourly cost for the aircraft used by Senator Dole and Secretary Kemp than used
by [Dole-Kemp] to bill the Press and Secret Service.¢

The Dole-Kemp Audit staff’s methodology for determining a travel segment’s houriy rate fora
fixed-rate contract was to divide the total amount of payments made under the aircraft lease by
the total number of aetual flight hours.

% Fed. Electlon Cotom’n, Final Audit Repon: an Dole for Presidrnt Comnittee, et al. at 2 (2007) (emphasis added).



The Primary Committee and the General Committee assigned a portion of their
$6,384,000 fixed Swift Air payment lo each travel segment using the methods employed by the
Dole-Kemp Audit staff. They mitially tndertook an effort to continually adjtist esch new travet
segmeat’s hounrly costs based en t:c evolving total of estimatod hows to be flown under the
Swift Air contract. Press yeithbursemenit billings werc then sent out aad collected using these
estimated hourly costs, realizing that the actual rate would differ from the estimate when the
actual hourly rates for all travel segments became known (and knowable) after the 2008 election.

The Audit Division rejects the Committees® method because “only those costs
attributable to the General Committee should be used in determining the travel cost the General
Committee may bill to the Press™” and because “the General Committee should recognize ortty
those transportation costs from September 1, 2008 through November 4, 2008 in the oalculation
for billing the Press.”*® The Audit Division is only setting up “strnw men” here so that it oan
koock them down. The Committees do nat disagree with the Audit Divisinn’s truisms—
certainly only Press reimbursernonts for generai-election travel sheuld be billed and kept by the
General Committee. The real issues here are how should the Committees have predicted the
amount of “those costs attributable to the General Committee”? And what was the proper
method for prospectively calculating the “transportation costs from September 1, 2008 through
November 4, 2008”? The Committees’ point is that they used the Dole-Kemp method to
calculate in advance each travel segment’s hourly rate, and thereby used a reasonable method to
predict the amount of Swift Air-related fixed “costs [that would be] attributable tb the General
Committee.”

Tho Audit Division also cites the Dale-Kemp Andit, hut they tacitly suggest that the
Dole-Kemp Audit prevents the Division from recognizing that the Swift Air contract extended
back into the primary-election period. This is not the case. The Dole-Kemp Audit did indeed
deal only with general-election activity, but that was because it was examining a general-
election-only aircraft lease.?* The Dole-Kemp Audit’s scope was limited by the underlying facts,
not by any legal considerations. The Dole-Kemp Audit shouid therefore not be seen as precedent
that the Audit Division may not recognize that the Swift Air conttact extended back into the
primary-election period. (Again, the Dole-Kemp Audit is cited by the General Committee fer

%7 Fed. Election Caonm’n, Preliminnry Audit Report at 10 {Sept: 30, 2011).
% Fed. Election Comm’n, Preliminary Aungit Report at 12 (Sept. 30, 2011).

% Based tin research of the news media from thet time pziiod and the Dole for President Committee renorts filed
with the Commission, it seems that the Dole Primary Committee had run out of room to spend money on normal
operating expenses by May 1996, and therefore would not have had the opportunity, as our Campaign did, Bush-
Cheney 2000 did, and Kerry-Edwards 2004 did, to sign a contract for and implement reconfiguration costs related to
a large atr charter for a period of time that crosses the Primary/General periods. Research from the Commission
reports shows that the Dole campaign’s main air charter vendor was named “AV Atlantic.” While we found
millions of dollars in expenditures to that firtn in September and October 1996, we could find no payments in June
1996 and only one payment to the firm in July 1996 during the end of the primary-election period. It would seem on
its face, thea, that the Dole Campaign’s arrangement with its air charter vendor was vastly different then the type of
contract setup the McCain Campaign used. We also note thut a New York Times atticle during June 1996 vatidates
the conclution thet the Dole Primary Cormmmnittee did not have suflmient funda availnble o enter into the same type
of agreement as aur Campaign did. New York Times, “Democrats Charge Dale Violated Rules on Spending,”
6/12/9G (“At the end of April, his campaign reported having speat all but $177,000 of that sum...”).
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the proposition that the proper methodology here is to divide the total amount of payments made
under an alrcraft lease by the total number of actual fhght hours.)

Commission precedent is also valuable here. While only general-election committees are
subject to mandatory audit,”’ the Audit Division has conducted limited inquiries into primary-
election caommittees concerning jointly held assets and other items. For cxaraple, the Kerry-
Edwards 2004 and Bush-Cheney 2000 campaigns held air chacter leases that, like the Swift Air
contract, straddled the primary- and general-election periods.

The Kerry-Edwards 2004 Final Audit Report states that the campaign leased an aircraft
for a period of seven months (April to November 2004) 1" This time frame clearly demonstrates
a contract that crozssed election periods aud therefore is also potentially a reasonable compariaon
to the Commiitters’ cirenmstance if the Audit reconds dt indeed show a similir cantmct and
payment structure. Additionaily, the Kerry-Edwartls 2004 air chanter lease:pHowed unuaed
flying hours to bo “banked” each month arid moved forward, as needed, without changing the
overall cost of the contract. A total of 10.4 hours were banked from the Kerry-Edwards 2004
primary-election committee and used by their general-election committee instead. According to
the post-election Final Audit Report, the general-election committee owed the primary-election
committee a total of $205,067 for these banked and transferred hours.*> The Audit Division
claims that the “repayment of banked hours was unrelated to press billing in Kerry-Edwards
2004.”* This seems unlikely. While Press reimbursement is not specifically mentioned in the
Kerry-Edwards 2004 Final Audit Report, if unused “primary” banked hours were later used by
their general-elaction commitwe and a reimbersoment from the poneral camnittee to the primary
comniittee was required after the fact to pay for those haurs, there must alea have beer a
misallocatian of deposiied offsets td those expenditures from the Press by both cemmittees.
Press travel reimhursements could nat have been properly reconciled by the Kerry-Edwards
general committee if the Audit Division did not make them account for the 10.4 primary banked
hours that were rolled forward to the general committee until after the audit was completed. Yet,
again, the Kerry-Edwards Final Audit Report does not include any comments or findings as to
how Press reimbursements should have been handled in that type of “cross-election’ scenario.

As for Bush-Choney 2000, it held an aircraft lease with Miami Air International, Inc. that
was structured in 8 manner nearly identical to the Swift Air cantract. The Miami A
International cantraut straddiert the primary- and genemt-electinn perinds, from Auigust 1, 20a0
to November 7, 2000, and entitled Bush-Cheney 2000 to a maximum number of flight hours for
a fixed payment of $3,444,312.88. The Rush-Cheney 2000 compliance staff used the same
billing methodology for travel under this contract as the Committees did in 2008 with the Swift
Air contract. However, the Bush-Cheney 2000 Final Audit Report did not contain an adverse
audit finding related to Press travel reimbursements. And the Audit Division did not even

%11 CF.R. § 9807.1(a).

4! Fed. Election Comm’n, Final Audit Repoit on Kemry-Edwards 2004, el al. at I8 (2007).
“2 Fed. Election Comnm'n, Final Audit Report on Knry-Edwatris 2004, et al. at 21 (2007).
“ Fed. Election Comm’n, Draft Final Audit Report at 18 n. 5 (May 23, 2012).
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communicate informally any objection over calculation methodology to Bush-Cheney 2000
compliance staff, many of whom are new lhvolved in the McCain Camnpaign audit. As the Audlt
Division put it:

The General Committee also referenced the 2000 Bush-Cheney audit and explained that
it used the same bitling methodology and personnel in that audit, which did not include
an adverse audit finding or any informal advice from the Audit Division suggesting a
correction to the accounting methods was necessary. The Audit Division acknowledges
that the same billing methodology was used in 2000 Bush-Cheney. ..*

The Division excuses its silence during the Bush-Cheney 2000 audit now by claiming that “the
amount of the overbilling of the Press was not material.” Although the regulated community
migin well:appreciate the Commdission saying on the record that a $40,000 error is immaterial,
this statement is highly questiomable. The Press raimbmrsaments were hardly minimal--over
$40,000 was sought under the Miami Air International contract during the primary election and
the Bush-Cheney campaign incurred over $200,000 in travel expenses during that same period.
Putting aside the amount, though, the Audit Division still should have given notice of
methodology errors, even if the Division now somehow considers the amount involved as “not
material.” In the context of an audit, the Commission’s acquiescence in a recordkeeping practice
has precedential value because silence is reasonably construed by the audited party as approval.
This is particularly the case where, as here, the Coanmission has otherwise failed to issue general
guidance concerning a particular recordkeeping practice. Indeed, “if ar agency glosses over or
swerves fram prior precedentt without diseussian it may cross the line from the tolerlily tarse to
the intolerably mute.”*

The Audit Division should not be allowed to “swerve” from prior precedent here. The
Primary Committee and the General Committee followed the Commission-audited campaigns’
proven path. Particularly, the Bush-Cheney 2000 method for a fixed-rate contract that straddled
primary- and general-election periods was replicated exactly because, again, the same
compliance consultants and personnel were involved in the two campaigns. The calculation
method used by the Primary Committee and the General Committee is clearly more consistent
withi the Commission’s audit precedent than the Audit Division’s favored method. The two
Conmnittees threrefure used a masenable pracess tu prediet the evential, praper allocation of
Press reirebursemsnts between the Cammittees.

2. The Committees’ Calculation Method Is More Consistent with
Generally Accepted Accounting Principles

“ Fed. Election Comm’n, Preliminary Audit Report at 11 (Sept. 30, 2011).

% Fed. Election Comm’n, Preliminary Audit Report at 11 (Sept. 30, 2011). See also Fed. Election Comm’n, Draft
Final Audit Report at 18 (May 23, 2012); Fed. Election Comm’n, Off. of General Counsel Memo. to Thomas
Hintermister at 8 (Apr. 11, 2012).

46 Bush-Quayle '92 Primary Comm., Inc. v. Fed. Election Comm'n, 104 F.3d 448, 453 (D.C. Cir. 1997) (citing
Greater Boston Tel. Corp. v. FCC, 444 F.2d 841, 852 (D.C.Cir.).
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The Committees’ calculation method is based on rules and standards adopted by the
accounting profession callsd Garzrally Aocepted Aacounting Principles (“GAAP”) that are used
to prepare, nresent, and report financial statements.*” The Comnuissian has esdorsed GAAP’s
use in presidential campaign audits and cited GAAP to make an adverse audit finding against the
Kerry-Edwards Campaign.*®

GAARP dictates the use of accrual-basis accounting in nearly all circumstances.” In
accrual-basis accounting, revenue is recognized when it is earned and expenses are recognized
when incurred. This is in conttast to cash-basis accounting, a non-GAAP method, which records
revenue when cash is reeeived and an expense when cash is paid.® Why is acerual-basis
accounting a GAAP methud and cash-basis accounting not? Because “[i]n many instances, the
cash basis just iloes not present fuily anough the financial pictre...”*! After all, the timing of
cash receipita and payments iay be detnehed from a tmnsactian’s underlying substance.

The Primary Committee and the General Committee used GAAP-compliant accrual-basis
accounting to calculate the fixed-expense share of each travel segment’s “total actual cost of the
transportation.” Accrual-basis accounting required that the Swift Air contract expenses (and
offsets to those expenses in the form of Press reimbursements) were recognized as actual flight
hours were used. A portion of the Swift Air contract’s fixed cost was assigned to each travel
segment using a depreciation technique called the “units of production” method, which is
expressed as Cost / Estimatotl Units = Depreciation Per Unit Produced (i.e. $6,384,000 /
Estimated Flight Hours = Aircraft Hourly Rate).? The “uzits of production” methed was most
approprintc hare because the actual flight hours, and thua the actual contract coats, were not
inourred ratably over the individual weeks of the contract.”

“7T BARRY J. EPSTEIN, RALPH NACH & STEVEN M. BRAGG, WILEY GAAP: 20 H) INTERPRETATION AND APPLICATION
OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES 2-4 (2010).

“8 Fed. Election Comm’n, Final Audit Report on Kerry-Edwards 2004, et al. at 13-14 (2007).

9 RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT ORGANIZATIONS 9, 17
(2011) (“For financial reporting in accordance with generally accepted accounting principles, the accrual basis of
accounting must be used.”).

% DONALD E. KIESO, JERRY J. WEYGANDT & JERRY D. WARFIELD, INTERMEDIATE ACCOUNTING: PROBLEM SOLVING
SURVIVAL GUIDE 3-4 (2011).

5T RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINGIPLES FOR NOT-FOR-PROFIT ORGANIZATIONS 14 (2011).

52 Depreciation is not a matter of valuation, but a means of cost allocation. The method of depreciation chosen must
result in the systematic and rational allocation of the cost of the asset (less its residual value) over the asset’s
expected useful life. See RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP:
INTERPRETATION AND APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT
ORGANIZATIONS 239 (2011).

53 RICHARD F. LARKIN & MAREE DITOMMASO, WILEY 201 1 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-HROFIT ORGANIZATIONS 240
(2011).
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By contrast, the Audit Division relied on non-GAAP cash-basis accounting to estimate
the fixed-expense share of each travel segment’s “total actual cost of the transportation.” The
“Amdit staff used the weekly $336,000 installinent” an the tnggur for recording expenses (and
offseta ta those expenses in the form of Press reimhursaments).> Like all cash-baais accounting,
this simplifies the haurly rete ealculations since one uses only a week’s actual flight howrs rather
than waiting until the end of the contract 1o determine how many actual flight hours over which
to spread the $6,384,000 fixed fee. But again, like all cash-basis accounting, this does not offer a
fully accurate picture of the transaction here because a week’s installment payment was not paid
to Swift Air in exchange for that week’s installment of flight hours.

The Audit Division declares, all too convemently, that “cash or accrual-basis accounting”
is not “[t]he issue.”> GAAP-comphant methods, in the Audit Division’s view, are “[t)he issue”
only when candidatea fail to use thmm.’® The Aniit Divisinn thon artfully changes the subject
rather than confess that it used non-GAAP nccounting:

At issue is whether the activity of a separate reporting and corporate entity (the Primary
Committee) should be recognized by the General Committee and by this audit. An
underlying assumption to GAAP is that every entity is separate and therefore, the
revenue and expenses of each entity shouid be recognized as such.”’

Again, this “corporate separateness” statement does not validate the Audit Division’s reliance on
cash-basis accounting—just because one treats corporations as separate ontities does not mean
one should arbitrarily use weekly installment payments as the basis for calculating a travel
segment’s “total actual nost.”

The Audit Diviston’s point about corporate separateness instead seems to be that the
Division must bisect the Swift Air contract and entirely disregard its primary-election portion.
This is, again, counterfactual. The Primary Committee and the General Committee are separate
for Commission reporting purposes and only the General Committee is subject to mandatory
audit, but they are otherwise tightly integrated entities, having shared a candidate, staff members,

% Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).
55 Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).
56 See Fed. Election Comm’n, Final Audit Report on Kerry-Edwards 2004, et al. at 13-14 (2007).
57 Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).

%8 Interestingly, in the Kerry-Edwards Final Audit Report, the Audit Division quetes the Wiley GAAP 2007
Interpretation and Application of Generally Accepted Accounting Principles textbook stating, “costs that are
capitalized upon acquisition are any reasonable cost involved in bringing the asset to the buyer and incurred prior to
using the asset.” The reason the Audit Division Includes titis section is to Jater make its poirit that part of the
reconfiguration costs paid by the Primary Comroittee are really owed by the General Committee. The General
Committee notes this passage because the Audit Division states that it is permissible to bridge committees and use
GAAP prineiples in an instance when reconfiguration costs for travel purposes are a capital asset that must be
calculated and peid Tor by the Genordi Comunittee, evon though the checks were originally written during the
Prirnary Committee. Having friterprete GAAP previnurly as requiring a “cross-electinn” inquiry, it is puzzlieg hew
the Audit Divisinru now makes the opposite claim. Fed. Election Comm’n, Final Audit Report on Kerry-Edwards
2004, et al. at 13-19 (2007).
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consultants, the Swift Air contract, and other resources.” The Audit Division suggests GAAP
mandates its proposed suspension of reslity, but that suggestion is incorrect. In fact, GAAP
provides for separacs coonmonly vontralicd organizatians that share an econamic mterest, like the
Primnry Commitiee and the Genaral Comrnittee, to issun connolidated finaneial figures.*® Aad
GAAP’s “matching principle” counsels against biseeting the Swift Air contract, as it requires the
cost of a long-lived asset to be allocated aver all of the accounting periods during which the asset
is used (i.e. the entire contract period).®’

In sum, the calculation method used by the Primary Committee and the General
Committee is more consistent with GAAP. The two Committees therefore used a reasonable
process to predict the eventual, proper allocation of Press reimbursements between the
Committees.

B. To the Extent a Misallocation of Press Reimbursements between the

Committees Still Exists, the General Committee May Correct the Imbalance
throuch a Payment to the Priparv Committee

The General Committee believes that, to the extent a misallocation of Press
reimbursements between the General Committee and the Primary Committee still exists, the
General Committee may correct the imbalance through a payment to the Primary Committee.

Muaturiais included with tile Dmft FAR miscast tha issue as whether “the Genarul
Comuaittee owes the excess press reimbarsements it received to the Primary Committee.”* This
is inaccurate. The actual issue is more general in nature: do Commission rules and precedents
prohibit the General Committee fram oorrecting a Press reimbursement misallocation thmugh a
payment to the Primary Committee?

‘As an initial matter, it is worth noting that the Audit Division is making two inconsistent
arguments. On one hand, the Division states that the Press reimbursements received By the
General Committee are excessive because the travel costs and associated receipts are attributable
to the primary election:

The Audit Divisioa’s method indicates that the General Committae bitled the press nnd
received reimbzrsemeonts from the press ... for a poction of the travel coats thst the

* 11 C.F.R. § 9007.1(a).

60 RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT ORGANIZATIONS 160
(2011).

6! See PATRICK R. DELANEY, RALPH NACH, BARRY J. EPSTEIN & SUSAN W. BUDAK, WILEY GAAP 2003:
INTERPRETATION AND APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES 66 (2003).

62 Fed, Election Comm’n, Off. of General Counsel Memo. to Thomas Hintermister at 9-10 (Apr. 11, 2012).
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Primary Committee paid to Swift Air for primary campaign transportation attributable to
the primary campaign.®

On the other hand, the Audit Division asserts that these primary-election Press reimbursements
cannot e given now to the Primiry Cammittee hecause they have also beeome general-eleetion
Press reimbursements and disbursing them to “the Primary Committee ... would be considered a
non-qualified campaign expense subject to repayment.”®* It is not apparent how a single set of
Press reimbursements can simultaneously be-both primary- and general-election reimbursements.
The Audit Division’s argument i$ not just self-contradictory, though. The Audit Division is
wrong for several other reasons.

First, the Audit Division cites the “qualified campaign expense” definition for the
proposition that “regulations state that a general election committee cannot incur primary-related
expenses becanse they are not in flirtherance of the general election.”® This is a misstatenrent of -
the law. Primary-election expenses do isdeed fall autside the “qualified cempaign expense”
definition. But not all funds received by a general-election candidate committee must be spent
only for a “qualified campaign expense.” Cominission rules are precise: “An eligible candidate
shall use payments received under 11 CFR part 9005 only ... [t]o defray qualified campaign
expenses...”® Funds not “received under” Part 9005 (concerning the general-election public
grant) are not similarly constrained. It may be that the use of general-election Press
reimburserments are restricted, since they offset the initial outlay of fund “received under” Part
9005.5” But the Audit Division makes 10 attenpt to explain how Press reimbursements
“attributable to tha primary emmpaign,” as described in the Draft FAR nmtarials, aio “received
under 11 CFR part 9005.” Indeed, these primsry-eleetian Press reimbursements, which offset an
initial outlay of privately raised funds by the Primary Committee, are simply nat campaocatile ta
publie funds receiverd by the General Committee as a general-election grant under Part 9005.
They are therefore not subject to the “qualified campaign expense” restriction.

Second, the Audit Division never explains how the General Committee’s transfer to the
Primary Committee would be an “expense” at all—qualified or non-qualified. The General
Committee and the Primary Comnittee are “affitiated.”® For contribution limit purposes,
affiliated committees are “considered ... a single political committee” and transfers between
them are uniimited by typical restraints on movement of fumis.* The General-to-Primary
transfer itself would therefore not be an “expense.” Now, the Audit Divisgion may counter that

8 Fed. Election Comm’n, Off. of General Counsel Memo. to Thomas Hintermister at 5 (Apr. 11, 2012).
% Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011).

% Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011).

%11 C.F.R. § 9004.4(a)(1).

%7 Fed. Election Comm’n, Off. of General Counsel Memo. to Thomas Hintermister at 10 (Apr. 11, 2012) (“Because
press payments reimburse campaigns for some of the public funds spent on travel costs, reimbursements retain their
character as public funds.”).

5811 C.F.R. § 100.5(g).
® 11 C.FR. § 110.3(a)(1), (c).
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the “expense” refers to the Primary Committee’s outlay for Press travel. This is also incorrect.
The Primary Committee, according to the Audit Division, already paid for Press travel withcan
recouping its full cests.”® Given ihat it is nearly four years alter ihe 2008 electlon, funds
tranaferred to the Primary Committee will likely sit in the Primary Comunittee’s bank acconnt
without actually defraying any primary-election aetivity’s costs. In other wonis, the General
Committee will nat actually incur any primary-related expenses. The transfer is simply to
correct what should be seen as the original “misdeposit” of primary-election Press
reimbursements into a General Committee account.

Third, the transfer would not be a “non-qualified expense” because the Commission has
in the past repeatedly permitted transfers from publicly funded general-election committees to
their affiliated primary-election committoes to correct misallocations and similar issues. For
example, the Comrniasiem required the Kerry-Edwards Campaign’s general-alectien cnnimittee
to pay the Camoaign’s primm’;/-elcction cammittee o fix a misallecation of joint reconfiguration
casts and barked flight howrs.”! The Audit Division admits these types of payments have been
relatively common: ' '

The Audit staff acknowledges that transfers were sometimes permitted between the
primary and general committees in Presidential campaign when it has been shown in the
course of an audit that funds or obligations belonging to a primary or general committee
were in the possession of the other. This is not the case h this instance.”

The Audit Division never explains why it “is not tire cast in this instanre,” oflering oniy a balti
declaration. Bnt if tlie standard is, as the Audit Divisian states, that treasfers are permitted
“when it has been shown ... that funds or obligations belonging to a primary or general
committee were ir the possessian of the othrr,” those circnmstances are certainly present here.
The Draft FAR materials, in fact, conclude that the General Committee “received
reimbursements from the press ... for a portion of the travel costs that the Primary Committee
paid to Swift Air for primary campaign transportation...”” Said differently, funds “belonging to
[the Primary Committee] ... were in the possession of the” General Commiitee. The General
Comniittee: is, according to the Audit Division, receiving another “free ride” at the Primary
Committee’s expense. The Primary Commiittee’s Press cost-to-reimbursement balance is
negutive, while the Genarel Connaittee’s is positive. Thu General Commsittoe should be allowed,
as ether cammittees have haen, to tranafer funds ta reach a cost-benefit equilibrinm for beth
Committees beeause this aituation meets the very standard artieulated by the Audit Division.

And finally, a General-to-Primary transfer should not be prevented under the Audit
Division’s “non-qualified expense” rationale because the only reason for this misallocation issue
is the Commission’s failure to provide guidance on how to prospectively calculate the fixed-cost

™ Fed. Election Comm'n, Preliminary Audit Report at 13 (Sept. 30, 2011) (“The Primary Committee appears to
have billed an amount that was less then its cost.”)

" Fed. Election Cathm’n, Final Aadit Repent on Kerry-Bdwerds 2004, et al. at 19-22 (2007).
72 Fed. Election Comn1’n, Draft Final Audit Reaport @& 19 (May 23, 2G12).
™ Fed. Election Comm’n, Off, of General Counsel Memo. to Thomas Hintermister at 5 (Apr. 11, 2012).
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portion of a particular travel segment’s “total actual cost of ... transportation.” The Primary
Conmmittee and the General Committee ltad no notice that they wore not using the Commission’s
preferred caicuintion method. In fact, the Cammrissian’s past acquiescence during the 2000
election eycle leil directly to the Primmry Committee and the General Cammittee uaing the eost
caleulatian method that they did, adjusting each new travel segment’s hansly costs based on the
evolving total of estimated hours to be flown under the Swift Air contract. This was a reasonable
method in light of the Commission’s silence and apparently misleading acquiescence, and the
General Committee should not be penalized through a forced refund to Press entities. The
Commission should permit the transfer here, even if it decides not to do so for future committees,
who now understand the Commission’s preferred calculation method under these circumstances.

In sum, the Genoral Committee asserts that to the exteat u misallocatien of Btess
reimbursements between the General Committee and the Primary Committee still exists, the
General Cammittee imy carrect the imhalanee through & payment to the Priomary Committee.
The Audit Divisiem cloims this is legally prahibited because the transfer would be a “nan-
qualified campaign expense.” The Audit Division’s claim is undermined, however, by the text
of Commission rules, the “affiliated” status of the General and Primary Committees, the
Commission’s practice of allowing transfers ta correct misallocation-like issues, and the
Commission’s failure to provide advance guidance on Press reimbursement calculations. We
respectfully request that the Commission permit fhe transfer from the General Commiittee to the
Primary Committee to resolve any lingering misallocation of Press reimbursements between
them.

In ths event the Cammissian somehow does net pemiit the transfer, thn General
Cammittee asks that it be allowed to disgorge the Press reimbursements to the U.S. Treasury, as
has been permitted previously.”* Over 200 travel segments involving 700 press entities occurred
during the primary- and general-electian periods. Reconstructing the proper refund amounts for
each Press representative would be exceedingly burdensome. And the General Committee
would be compelled to remain open for an inordinate amount of time to await the clearance of
any stale-dated refund checks.

™ Fed. Election Comm’n, Final Audit Report on the Mondale-Ferraro Committee at 23 (1987) (“The Interim Audit
Report included an amount for accounts payable due the Press of $32,381.36 which represented amounts collected
from the Press for air charters and incidentals which were in excess of amounts billed. The figure was as of March
31, 1985. The General Fund's response, verified by follow-up fieldwork, indicates that after March 31, 1985 an
additional $927.40 was received. Therefore, accounts payable due the Press has been increased to $33,308.76.
General Fund officials intend to research these prior to making any refunds. A review of the General Fund's
disclosure reports through September 30, 1986 shaw that none of these refunds have been made. If it is determimed
that the refunds will not be made, the amount of the surplus repayment [to the US Treasury assumed to be also for
other items and their recvipt of the fedaral graot] should be adjusted accordingly.”) (emphasis added).
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II. CONCLUSION

For all the foregoing reasons, McCain-Palin 2008 and McCain-Palin Compliance Fund
believe the Final Audit Report should state that the Comaiission found no legal violations and
that the two committees may terminate their rogistrations with the Commission immecdiately.

Respectfully Submitted,
(signed)
Salvatore A. Purpura

Assistant Treasurer
McCain-Palin 2008 and McCain-Palin Compliance Fund
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